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COMES NOW Defendant Tyson Poultry, Inc. joined by Tyson Foods, Inc., Tyson 

Chicken, Inc., and Cobb-Vantress, Inc. (collectively, the “Tyson Defendants”), by and through 

their attorneys, and, in accordance with FED.R.CIV.P. 12(b)(1), 12(b)(6), and LCvR7.1, hereby 

move this Court to enter an order dismissing Count 3 of Plaintiffs’ First Amended Complaint 

alleging claims arising under the Solid Waste Disposal Act, 42 U.S.C. § 6901 et seq., 

(“RCRA”).1  As support for their Motion, the Tyson Defendants state the following. 

I.     INTRODUCTION 

 This action was initiated by the filing of a Complaint by the State of Oklahoma, ex rel. 

W. A. Drew Edmonson, in his capacity as Attorney General for the State of Oklahoma (“the 

State”), and Oklahoma Secretary of the Environment C. Miles Tolbert, in his capacity as the 

Trustee for Natural Resources for the State of Oklahoma (collectively, “Plaintiffs”).  Plaintiffs 

subsequently filed their First Amended Complaint in which the State expanded its claims against 

Defendants to include alleged violations of RCRA.  Specifically, the Plaintiffs’ First Amended 

Complaint contains a new Count 3 asserting a RCRA citizen suit claim against Defendants for 

allegedly creating “an imminent and substantial endangerment to health or the environment” 

through their “contribution” to the “handling, storage, treatment, transportation or disposal of 

poultry waste in the [Illinois River Watershed (“IRW”)] and the lands and the waters therein.”  

See id. at ¶ 95.   

 

                                                 
1   The State describes its claims in Count 3 as arising under the “Solid Waste Disposal Act.”  
However, after amendment by Congress in 1976, this Act is more commonly referred to as the 
Resource Conservation and Recovery Act.  See e.g.,  American Mining Cong. v. U. S. Nuclear 
Regulatory Comm’n, 902 F.2d 781, 784 (10th Cir. 1990) (citing the Solid Waste Disposal Act, 
“as amended and termed, the Resource Conservation and Recovery Act (“RCRA”)). 
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 However, as explained in the following discussion, this Court must dismiss the State’s 

RCRA citizen suit for failure to state a claim upon which relief may be granted and/or for lack of 

subject matter jurisdiction because:  (1) the State failed to satisfy RCRA’s citizen suit notice 

requirements which are mandatory preconditions for commencing suit; and (2) the State is not a 

proper party to bring a RCRA citizen suit under these circumstances. 

II.     LEGAL STANDARD 

 As a general rule, a district court should first determine whether it has subject matter 

jurisdiction over a claim before attempting to resolve any other issues.  See Deniz v. Municipality 

of Guaynabo, 285 F.3d 142, 149-50 (1st Cir. 2002).  The determination of the district court's 

subject matter jurisdiction is a question of law.  See Salt Lake Tribune Publ’g Co., LLC v. AT & 

T Corp., 320 F.3d 1081, 1095 (10th Cir. 2003).  “Whenever it appears by suggestion of the 

parties or otherwise that the court lacks jurisdiction over the subject matter, the court shall 

dismiss the action.”  FED.R.CIV.P. 12(h)(3).  When a defendant moves to dismiss an action for 

lack of subject matter jurisdiction, the plaintiff must respond with evidence establishing that the 

court has jurisdiction over the dispute.  See Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 

104 (1998); Moir v. Greater Cleveland Reg'l Transit Auth., 895 F.2d 266, 269 (6th Cir.1990). 

 A Rule 12(b)(6) motion requires the court to consider whether a plaintiff’s pleadings are 

legally sufficient to state a claim upon which relief may be granted.  See Yanaki v. Iomed, Inc., 

415 F.3d 1204, 1211 (10th Cir. 2005).  When considering a motion to dismiss, it is not proper for 

the court to assume that the plaintiff can prove facts not alleged in the pleadings “or that the 

defendants have violated the…laws in ways that have not been alleged.”  Associated Gen. 

Contractors of Cal., Inc. v. Cal. State Council of Carpenters, 459 U.S. 519, 526 (1983).  

Dismissal is appropriate if the court determines that the plaintiff can prove no set of facts which 
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would entitle him to relief.  See Murrell v. Sch. Dist. No. 1, 186 F.3d 1238, 1244 (10th Cir. 1999).  

To survive dismissal, a plaintiff must assert a cognizable claim and allege facts that, if true, 

would support such a claim. See Boddie v. Schnieder, 105 F.3d 857, 860 (2d Cir. 1997). 

III.    ARGUMENT 

THIS COURT MUST DISMISS THE STATE’S RCRA CLAIM BECAUSE THE STATE 
HAS FAILED TO STATE A CLAIM UPON WHICH RELIEF MAY BE GRANTED 
AND/OR BECAUSE THIS COURT DOES NOT HAVE JURISDICTION TO HEAR THE 
STATE’S RCRA CLAIM. 

A. The State’s RCRA Claim Must Be Dismissed Because the State Failed to 
Comply with the Mandatory Notice Requirements for RCRA Citizen Suits. 

RCRA authorizes any person to commence a “citizen suit” under three scenarios:  

(1) against any person, for alleged violations of any permit, standard, regulation, condition, 

requirement, or order, which has become effective pursuant to RCRA; (2) against any person, 

where such person’s solid or hazardous waste practices may present an imminent and substantial 

endangerment to health or the environment; or (3) against the United States Environmental 

Protection Agency (“EPA”), where the EPA Administrator has failed to perform any 

nondiscretionary act.  See 42 U.S.C. § 6972(a).  In the present case, the State has initiated a 

citizen suit against Defendants only upon the second of these scenarios, alleging that: 

an imminent and substantial endangerment to health or the 
environment may be presented and is in fact presented as a direct 
and proximate result of each of the Poultry Integrator Defendants’ 
respective contribution to the handling, storage, treatment, 
transportation or disposal of poultry waste in the IRW and lands 
and waters therein.   

First Amended Complaint, ¶ 95.    

 At least ninety (90) days prior to commencing a citizen suit under section 6972(a)(1)(B) 

of RCRA, a plaintiff must provide the potential defendant “notice of the endangerment,” and his 

intent to bring suit.  See 42 U.S.C. § 6972(b)(2)(A).  Notice must also be provided to EPA and 
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certain designated officials in the state(s) in which the alleged endangerment occurs.  See id.  The 

notice and delay requirements are “mandatory conditions precedent to commencing suit.”  

Hallstrom v. Tillamook County, 493 U.S. 20, 31 (1989) (emphasis added) (interpreting the notice 

and delay requirements for a RCRA section 6972(a)(1)(A) citizen suit); see also New Mexico 

Citizens for Clean Air & Water v. Espanola Mercantile Co., Inc., 72 F.3d 830, 833 (10th Cir. 

1996) (requiring “strict adherence to [notice] procedural requirements” and holding that 

compliance with the notice requirements “is a mandatory precondition to suit”).  Accordingly, 

“where a party suing under the citizen suit provisions of RCRA fails to meet the 

notice…requirements of § 6972(b), the district court must dismiss the action as barred by the 

terms of the statute.”  Hallstrom, 493 U.S. at 33. 

Neither RCRA nor its implementing regulations provide any specific guidance regarding 

the notice requirements applicable to a § 6972(a)(1)(B) citizen suit alleging an imminent and 

substantial endangerment to health or the environment.  See 42 U.S.C. § 6972(a)(1)(B), 

(b)(2)(A); 40 C.F.R. § 254.3.2  Nonetheless, important guidance can be found in the general 

public policies served by citizen suit notice provisions, and from the notice requirements applied 

to citizen suits alleging RCRA violations.  See, e.g., Agricultural Excess & Surplus Ins. Co. v. 

A.B.D. Tank & Pump Co., 878 F. Supp. 1091, 1100 (N.D. Ill. 1995) (notice requirements for 

citizen suits alleging RCRA violations are applicable to a RCRA citizen suit alleging “imminent 

and substantial endangerment”).  Regarding the notice requirements applied to citizen suits 

                                                 
2   According to 40 C.F.R. § 254.1, the “purpose of [Part 254 (Prior Notice of Citizen Suits)] is to 
prescribe procedures governing the notice requirements of subsections (b) and (c) of section 
7002 as a prerequisite to the commencement of such actions.”  Subsection (b) of section 7002 
contains the notice requirements applicable to both Section (a)(1)(A) “RCRA violation” and 
Section (a)(1)(B) “endangerment” citizen suits.  However, there are no additional requirements 
in Part 254 which are directed specifically to subsection (a)(1)(B) “endangerment” citizen suits. 
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alleging RCRA violations under §6972(a)(1)(A), EPA regulations require the notice to include:  

sufficient information to permit the recipient to identify the 
specific permit, standard, regulation, condition, requirement, or 
order which has allegedly been violated, the activity alleged to 
constitute a violation, the person or persons responsible for the 
alleged violation, the date or dates of the violation, and the full 
name, address, and telephone number of the person giving notice.   

40 C.F.R. § 254.3(a). 

With respect to the general public policies served by citizen suits, Congress included 

citizen suit notice provisions in each of the major federal environmental statutes to “strike a 

balance between encouraging citizen enforcement of environmental regulations and avoiding 

burdening the federal courts with excessive numbers of citizen suits.”  Hallstrom, 493 U.S. at 29.  

The notice requirements of citizen suits are designed to:  

(1) allow “[g]overnment agencies to take responsibility for enforcing 
environmental regulations, thus obviating the need for citizen suits” and  

 
(2) “give the alleged violator an opportunity to bring itself into complete 

compliance with the Act and thus likewise render unnecessary a citizen 
suit.”   

 
Id.; see also Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U.S. 49, 60 

(1987).   

Courts have noted the importance of each of these twin aims of the citizen suit notice 

provisions.  As to the first goal, the “purpose of the [required] notice is to provide the agencies 

and the defendant with information on the cause and type of environmental laws or orders the 

defendant is allegedly violating so that the agencies can step in, investigate, and bring the 

defendant into compliance.  The point is to trigger agency enforcement and avoid a lawsuit.”  

Community Ass’n for Restoration of the Env’t v. Henry Bosma Dairy, 305 F.3d 943, 953 (9th Cir. 

2002).  As to the second goal, “[t]he key language in the notice regulation is the phrase 

‘sufficient information to permit the recipient to identify’ the alleged violations and bring itself 
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into compliance.”  Id. at 951.   

On or about March 9, 2005, the Oklahoma Attorney General, on behalf of the State of 

Oklahoma, served Defendants with a “Notice of Intent to File Citizen Suit Pursuant to the Solid 

Waste Disposal Act, 42 U.S.C. § 6972(a)(1)(B)” (the “State’s RCRA Notice,” attached as 

Exhibit “1” hereto, and as Exhibit “5” to the State’s First Amended Complaint).  See First 

Amended Complaint, ¶ 91.  As explained more fully below, the State’s RCRA Notice fails 

because it does not satisfy the content and service requirements for notice of RCRA citizen suits.  

Because the State has failed to satisfy these mandatory notice requirements, Hallstrom requires 

dismissal of Count 3 of the State’s First Amended Complaint.  See id., 493 U.S.  at 33.   

1. The State’s RCRA Notice is Barred by Statute Because the State 
Failed to Notify the Appropriate Regulatory Agency in Arkansas of 
the Alleged “Imminent and Substantial Endangerment.”  

 
“As a general rule, if an action is barred by the terms of a statute, it must be dismissed.”  

Hallstrom, 493 U.S. at 31.  RCRA provides that “[n]o action may be commenced under 

subsection (a)(1)(B) of this section” until the plaintiff has given notice of the endangerment to 

the alleged violator, the Administrator of the EPA, and “the State in which the alleged 

endangerment may occur.”  See 42 U.S.C. § 6972(b)(2)(A)(i-iii).  Specifically, EPA’s regulations 

provide that: 

[a] copy of the notice shall be mailed to the Administrator of the 
Environmental Protection Agency, the Regional Administrator of 
the Environmental Protection Agency for the region in which the 
violation is alleged to have occurred, and the chief administrative 
officer of the solid waste management agency for the State in 
which the violation is alleged to have occurred.  

40 C.F.R. § 254.2(a)(1) (emphasis added)  Where the alleged endangerment may occur in more 

than one state, this notice requirement should be read to apply to both states.  See generally 

Greenpeace, Inc. v. Waste Tech. Indus., 1993 WL 134861, *6, No. 4:93CV0083 (N.D. Ohio 
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Mar. 5, 1993) (recognizing that “when a facility has an impact beyond the border of the state of 

location, more than one state is implicated, and the meaning of ‘the State’ becomes critical” to 

the application of RCRA’s citizen suit provisions).   

The State’s RCRA Notice alleges the existence of an endangerment within “the Illinois 

River Watershed located in northeastern Oklahoma and northwestern Arkansas…”  State’s 

RCRA Notice, at 2 (emphasis added).  In light of this allegation, the plain language of RCRA 

and its implementing regulations required the Oklahoma Attorney General to provide a copy of 

the State’s RCRA Notice to the Director of the Arkansas Department of Environmental Quality 

(“ADEQ”) at least ninety days prior to filing a citizen suit.  See 42 U.S.C. § 6972(b)(2)(A); 40 

C.F.R. § 254.2(a)(1); ARK. CODE ANN. § 8-1-202(a) (the Director of ADEQ is the executive head 

of the agency); ARK. CODE ANN. § 8-6-207(a)(1) (ADEQ has authority “[t]o administer and 

enforce all laws, rules, and regulations relating to solid waste disposal”).  However, the State 

filed its First Amended Complaint without ever providing ADEQ with a copy of the State’s 

RCRA Notice.  See State’s RCRA Notice, at 5-6 (listing of parties receiving notice).3 

Courts strictly construe RCRA’s procedural requirements for citizen suits because 

petitioners have “full control” over the timing of their suit.  See Hallstrom, 493 U.S. at 27; New 

Mexico Citizens for Clean Air and Water, 72 F.3d at 832-33.  When a “procedural default is 

caused by petitioners’ ‘failure to take the minimal steps necessary’ to preserve their claims,” 

“equities do not weigh in favor of modifying statutory requirements.”  Hallstrom, 493 U.S. at 28.  

By failing to provide the Director of ADEQ with notice of its RCRA citizen suit, the State failed 

                                                 
3 According to the service listing, the State’s RCRA Notice was only provided to the Governor of 
Arkansas.  In contrast, the State properly served the State’s RCRA Notice on the Executive 
Director of the Oklahoma Department of Environmental Quality, as well as the Commissioner of 
Agriculture and Governor of Oklahoma. 
 

Case 4:05-cv-00329-GKF-PJC     Document 64 Filed in USDC ND/OK on 10/03/2005     Page 11 of 23



 
 

8 

to take the “minimal steps necessary to preserve” its claim.  Id.  Moreover, the State’s citizen suit 

is barred by the express terms of RCRA’s citizen suit provision.  See 42 U.S.C. § 6972.  (“No 

action may be commenced under subsection (a)(1)(B) of this section prior to ninety days after 

the plaintiff has given notice of the endangerment to…the State in which the alleged 

endangerment may occur…”).  

 Consequently, this Court must dismiss Count 3 of Plaintiffs’ First Amended Complaint, 

for lack of subject matter jurisdiction and/or for failure to state a claim upon which relief may be 

granted.  See Hallstrom, 493 U.S. at 33 (holding that “where a party suing under the citizen suit 

provision of RCRA fails to meet the notice…requirements of § 6972(b), the district court must 

dismiss the action as barred by the terms of the statute”); Community Ass’n for Restoration of the 

Environment v. Henry Bosma Dairy, 305 F.3d 943, 950 (9th Cir. 2002)(citing Hallstrom for the 

rule that district courts lack subject matter jurisdiction over actions in which plaintiffs fail to 

satisfy RCRA’s citizen suit notice requirements); In re: Voluntary Purchasing Groups, Inc. 

Litig., 2002 WL 32438760, *3 (N.D.Texas) (holding that a plaintiff’s notice “must meet the 

statutory requirements for filing a suit under the RCRA statute for the [plaintiff] to survive a 

12(b)(6) motion to dismiss”); accord New Mexico Citizens for Clean Air and Water v. Espanola 

Mercantile Co., Inc., 72 F.3d 830, 833 (10th Cir. 1996) (requiring strict adherence to RCRA’s 

citizen suit notice requirements). 

2. The State’s RCRA Notice is Legally Insufficient Because it Fails to 
Provide the Appropriate Regulatory Agencies and the Tyson 
Defendants with Sufficient Information as to the Alleged 
Endangerment and How the Tyson Defendants Can Achieve 
Compliance with RCRA.  

The State’s RCRA Notice generally alleges that “[p]oultry waste constitutes solid and/or 

hazardous waste pursuant to 42 U.S.C. § 6903(5) and § 6903(27)” and that the “Poultry 

Integrators have contributed and are continuing to contribute to the handling, storage and/or 
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disposal of solid and/or hazardous waste in a manner that may and does present an imminent and 

substantial endangerment to human health and the environment in the Illinois River 

Watershed….”  See State’s RCRA Notice, at 2 (attached as Exhibit “1” hereto).  As support for 

these claims, the State’s RCRA Notice further alleges that: 

• Since approximately 1980, it has been the practice of the Poultry 
Integrators to dispose of this waste on lands within the IRW resulting in 
the release of this waste and associated pollutants, into the soils, 
groundwater and surface waters of the IRW – a practice which may and 
does present an imminent and substantial endangerment to human health 
and the environment in the IRW in violation of 42 U.S.C. § 6972(a)(1)(B) 
and applicable federal regulations.  Id. at 2-3. 

• The Poultry Integrators’ waste management and disposal practices, 
combined with their failure to respond adequately to the continued release 
of poultry waste into the IRW, present an imminent and substantial 
endangerment to human health and the environment.  Id. at 3. 

• The Poultry Integrators have contributed to the past and present handling, 
storage, and disposal of solid or hazardous waste that presents an 
imminent and substantial endangerment to human health and the 
environment in the IRW.  Id. at 3. 

• The Poultry Integrators’ waste management and disposal practices have 
caused and will continue to cause the migration of the pollutants 
throughout the waters and natural resources in the IRW [and] [t]hese 
conditions pose an imminent and substantial endangerment to human 
health and the environment.  Id. at 3. 

As explained above, courts recognize that the public policies served by the notice 

requirements for citizen suits alleging RCRA permit violations are equally applicable to RCRA 

citizen suits alleging an imminent or substantial endangerment.  See Agricultural Excess & 

Surplus Ins. Co., 878 F. Supp. at 1100.  Therefore, assessing the adequacy of the State’s RCRA 

Notice must begin with a consideration of the twin Congressional goals of providing Defendants 

with sufficient information to identify and abate the cause of the alleged endangerment, and to 

provide the appropriate regulatory agencies with sufficient information to initiate an enforcement 

action.  See Henry Bosma Dairy, 305 F.3d at 953; accord Hercules, Inc., 50 F.3d at 1249 (to 
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satisfy the content requirements for a citizen suit notice, plaintiffs’ notice letter must adequately 

identify the bases for the complaint). 

Based upon the generic, vague allegations in the State’s RCRA Notice, it is impossible 

for the Tyson Defendants to identify the nature of the violations or harms the State alleges, or 

precisely when, where, and how those alleged violations or harms occurred.  The State’s RCRA 

Notice is patently insufficient in that it fails to provide the Tyson Defendants with sufficient 

information to identify the pertinent aspects of the alleged violation.  Moreover,  

While the [notice provision] clearly requires something less than a 
thoroughly detailed account of every possible allegation…this does 
not relieve the plaintiff of the duty to provide as much information 
as possible…A general notice letter might prompt a violator or an 
agency to investigate the inchoate allegations and develop the 
information needed for a decision on how to proceed.  But given 
the purposes of the notice requirement, this cannot be what 
Congress and the EPA had in mind.  Citizen suit enforcement of 
environmental laws was intended to supplement agency 
enforcement.  Furthermore, the notice requirement…provides a 
relatively short period in which an alleged violator may correct any 
problems and avoid a lawsuit.  Allowing a plaintiff to provide 
minimal information in a notice letter before bringing suit would 
place a heavy burden on alleged violators and enforcement 
agencies alike, a burden inconsistent with the policy goals of the 
notice requirement as articulated in Hallstrom.  Accordingly, this 
court interprets [citizen suit notice provisions] as requiring the 
plaintiff to provide enough information to enable both the 
alleged violator and the appropriate agencies to identify the 
pertinent aspects of the alleged violations without undertaking 
an extensive investigation of their own.  To hold otherwise 
would frustrate the legislative intent behind the notice provision. 

Atwell v. KW Plastics Recycling Div., 173 F. Supp.2d 1213, 1221-22 (M.D. Ala. 2001)4 

(emphasis added); see also Atlantic States Legal Found., Inc., v. Stroh Die Casting Co., 116 F.3d 

                                                 
4   Although Atwell v. KW Plastics Recycling Div. considered the notice provision of the Clean 
Water Act (“CWA”), 33 U.S.C. § 1251 et seq., the court’s reasoning is instructive because the 
notice provisions in RCRA are analogous to the notice provisions in the CWA.  See Hallstrom, 
493 U.S. at 22-23. 
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814, 819 (7th Cir. 1997) (“In practical terms, the notice must be sufficiently specific to inform the 

alleged violator about what he is doing wrong, so that it will know what corrective actions will 

avert a lawsuit….  The key to notice is to give the accused company the opportunity to correct 

the problem.”) 

The State’s RCRA Notice fails to identify the specific “imminent and substantial 

endangerment to health or the environment” or to provide the Tyson Defendants with sufficient 

information to deduce this on their own.  The State’s RCRA Notice fails because: (1) it does not 

identify any specific harm or risk to human health or the environment; (2) it fails to identify 

specifically where the alleged imminent and substantial endangerment is occurring, instead 

alleging it is occurring somewhere within the million plus acres of the IRW;5 (3) it does not 

allege a specific date of violation, instead making a general reference to more than 20 years of 

activities throughout the entire IRW; (4) it does not identify specific, acceptable land application 

thresholds for any poultry litter constituents, or any land application rule or regulation which the 

Defendants are allegedly violating; and (5) it does not identify the specific poultry litter 

application practices to which the State objects.6 

 The same sort of generalized allegations made by the Oklahoma Attorney General in the 

State’s RCRA Notice were found to be inadequate in Nat’l Parks Conservation Ass’n v. TVA, 

175 F. Supp.2d 1071 (E.D. Tenn. 2001).  There, the plaintiff’s notice letter alleged that the 

defendant had “regularly violated for at least the last five years, and continues at the present time 

to violate” the pertinent requirements.  175 F. Supp.2d at 1076.  The TVA court found that the 
                                                 
5  According to paragraph 22 of the First Amended Complaint, the IRW consists of 1,069,530 
acres, of which approximately 576,030 acres are located in Oklahoma.   
6   Tyson Poultry assumes that the State does not object to land application practices which 
conform to the specific statutes and regulations the State has enacted or promulgated with respect 
to the land application of poultry litter.  See OKLA. STAT. tit. 2, § 10-9.1 et seq., and OKLA. 
STAT., tit. 2 § 9-201 et seq.  However, the State’s RCRA Notice is not clear on this issue. 
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notice letter “does not specify the dates of the alleged violations or identify at which sites the 

violations occurred.  Rather, the notice only states that TVA has ‘regularly violated’ the standard 

‘for at least the last five years….’”  Id.  at 1077.  According to the court, this statement did not 

provide the specificity which would be required for the recipient to determine when the alleged 

violations had occurred.  Id.; see also Sierra Club Ohio Chapter v. City of Columbus, 282 F. 

Supp.2d 756, 769 (S.D. Ohio 2003) (reaffirming the rule that a “notice alleging that particular 

violations occurred ‘continuously’ or ‘nearly daily’ was insufficient to satisfy the statutory notice 

requirements because such language did not help the defendant identify any specific date or dates 

on which the alleged violations might have occurred”). 

The State’s RCRA Notice suffers from numerous facial inadequacies which collectively 

make it impossible for the Tyson Defendants to determine the nature of the alleged 

endangerment and/or how to come into compliance with any standard or requirement for land 

application of poultry litter.  Significantly, the State’s RCRA Notice entirely avoids the question 

of whether and when land application of poultry litter as fertilizer can ever be considered “waste 

disposal” under the intended purposes of RCRA.7  Simply put, it is unreasonable to allow the 

State’s RCRA Notice to serve as “notice” of an unidentified endangerment created by alleged 

noncompliance with unidentified laws, regulations, or standards.    

The State’s RCRA Notice likewise fails to satisfy the second purpose of a RCRA citizen 

suit notice, i.e., providing the appropriate regulatory agency with sufficient information to 

initiate an enforcement action.  As explained above, the State’s RCRA Notice does not identify 

what laws, regulations, or standards have been violated or even when or where the violations 

occurred.  Without this basic information, the State’s RCRA Notice is far too vague and general 

                                                 
7   Defendants will contend that poultry litter is not a solid or hazardous waste under RCRA. 
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for any regulatory agency to make a determination regarding enforcement. 

In sum, the State’s RCRA’s Notice fails to meet the requirements of Hallstrom or 

Gwaltney because it does not provide sufficient information for Tyson Defendants to identify 

and abate the alleged “imminent and substantial endangerment” or for regulatory agencies to 

properly assess whether to institute enforcement actions.  Accordingly, the State’s RCRA claim 

against Defendants must be dismissed for failure to satisfy RCRA’s mandatory notice 

requirements.  See, e.g., U. S. Envtl. Prot. Agency v. Port Auth. of New York and New Jersey, 162 

F. Supp.2d 173, 186 (S.D.N.Y. 2001) (granting defendants’ motion to dismiss plaintiff’s 

complaint because plaintiff’s RCRA notice letter failed to satisfy RCRA’s mandatory content 

requirements for notices of intent to file a citizen suit). 

B. The State’s RCRA Claim Must Be Dismissed Because the State of Oklahoma 
is not a Proper Party to Bring a Citizen Suit Under RCRA Section 
6972(a)(1)(B) . 

Congress included citizen suit provisions within each of the major federal environmental 

statutes to provide the public with a mechanism for alerting the appropriate regulatory agencies 

about conditions that may warrant investigation.  See Public Interest Research Group of New 

Jersey, Inc. v. Hercules, Inc., 50 F.3d 1239, 1246 (3rd Cir. 1995).  When Federal, State, and/or 

local agencies have failed to exercise their enforcement responsibilities, commencement of a 

citizen suit is intended to spur those agencies into action by providing them with an opportunity 

to “take responsibility for enforcing environmental regulations.”  See id. at 1249.  The purpose of 

a citizen suit is to provide regulators “with information on the cause and type of environmental 

laws or orders the defendant is allegedly violating so [they] can step in, investigate, and bring the 

defendant into compliance.  The point is to trigger agency enforcement and avoid a lawsuit.”  

Community Ass’n for Restoration of the Env’t v. Henry Bosma Dairy, 305 F.3d 943, 953 (9th Cir. 

2002).  In sum, Congress clearly intended citizen suits to “supplement not supplant” 

Case 4:05-cv-00329-GKF-PJC     Document 64 Filed in USDC ND/OK on 10/03/2005     Page 17 of 23



 
 

14 

governmental enforcement actions.  Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found., 

Inc., 484 U.S. 49, 60 (1987). 

Under this regulatory framework, the State of Oklahoma is not a proper party to bring the 

instant citizen suit because the State’s claim supplants the enforcement system created by 

Congress and effectively stands the entire citizen suit procedure on its head.  The State of 

Oklahoma has sought and obtained delegated authority under RCRA to promulgate and enforce 

regulatory standards under that Act.  See OKLA. STAT. tit. 27A, § 2-10-101, et seq.  Therefore, 

the State’s RCRA citizen suit creates an anomalous situation in which the State of Oklahoma is 

pursuing a private citizen enforcement action which, under the objectives identified by Congress, 

is intended to prompt the State of Oklahoma to fulfill its regulatory duties.  This type of 

nonsensical situation has been rejected by at least one district court.  See California v. Dep’t of 

Navy, 631 F.Supp. 584, 587 (N.D.Cal. 1986). 

In California v. Dep’t of Navy, the Court considered whether California - a state with 

delegated enforcement authority under the Clean Water Act - was a proper party to bring a 

citizen suit under the Clean Water Act.  As an initial matter, the court held that determining 

whether a State is authorized to bring a citizen suit under the Clean Water Act is not as simple as 

stating that the Clean Water Act allows citizen suits by “persons” and then determining that a 

State is included within the Clean Water Act’s definition of a “person.”  See id. at 587.  

According to the district court, the broader provisions of the Clean Water Act citizen suit section 

“preclude the mechanical application of this geometrical theorem.”  Id.; see also United States v. 

City of Hopewell, 508 F. Supp. 526, 528-29 (E.D. Va. 1980).   

 The court therefore looked for guidance from case law addressing whether a State can 

properly bring a citizen suit when the State operates an enforcement program under federally- 
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delegated authority.  The court found that very few courts had addressed this specific question 

and that in most of those cases, the courts’ statements were mere dicta because it did “not appear 

that the State’s status as a citizen was a contested issue.”  California v. Dep’t of Navy, 631 

F.Supp. at 589-90.   Consequently, the Court looked to the Act’s legislative history for guidance 

as to whether Congress intended to authorize a State citizen suit under circumstances in which a 

State with delegated enforcement authority opts instead to pursue a private, citizen suit.  Id. at 

590.   

 The district court observed that, with respect to the notice requirements of citizen suits, 

“[i]t makes little sense to require the state to provide itself with 60 days notice before it brings an 

action”  Id. at 587  (emphasis in original).  Moreover, the court noted that the Clean Water Act’s 

citizen suit provision “was enacted precisely for the purpose of allowing citizens to sue on their 

own behalf when the state fails to perform its duty as the citizens’ representative by bringing an 

enforcement action itself.”  Id. at 590 (emphasis in original).  In addition to these “anomalies,” 

the district court observed that  

construing “citizen” to include states would be inconsistent with the overall 
statutory scheme of the Act.  The Act clearly envisions that the states will be the 
primary enforcers of the pollution laws and that the Administrator, and then 
“citizens,” will bring suits against polluters only when a state fails to take 
appropriate action.   

 
Id. at 588.  In light of these observations, the court held that Congress did not intend to authorize 

State citizen suits by States with federally-delegated enforcement authority, and dismissed 

California’s citizen suit accordingly.  See id. at 590.  

As with the Clean Water Act, a cursory reading of RCRA’s citizen suit provision might 

initially suggest that the State of Oklahoma may bring a private citizen suit against Defendants.  

RCRA allows “any person” to bring a citizen suit, and the Act includes “States” within its 
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definition of the term “person.”  See 42 U.S.C. §§  6972(a)(1)(B), § 6903(15), respectively.  

However, as in California v. Dep’t of Navy, the authoritative cases addressing this question have 

done so only as dicta, and not in response to a direct challenge to whether a State with federally-

delegated RCRA authority may properly bring a RCRA citizen suit.  See, e.g., United States 

Dep’t of Energy v. Ohio, 503 U.S. 607, 616 (1992) (stating, without analysis, that Ohio could 

bring a RCRA citizen suit but declaring that the only issue before the Court was “whether 

Congress has waived the National Government’s sovereign immunity from liability for civil 

fines imposed for past failure to comply with the CWA, RCRA, or state law supplanting federal 

regulation.”) 

Therefore, like the court in California v. Dep’t of Navy, this court should reject a 

mechanical, cursory reading of RCRA’s citizen suit provision and, instead, determine that 

Congress did not intend to authorize a State citizen suit under circumstances such as those 

present here.  As explained above, despite the fact that the State of Oklahoma has delegated 

RCRA enforcement authority, the State of Oklahoma has opted to pursue litigation instead of 

properly fulfilling its delegated duties.  Congress created a citizen suit system designed to 

“trigger agency enforcement and avoid a lawsuit.”  Community Ass’n for Restoration of the 

Environment v. Henry Bosma Dairy, 305 F.3d 943, 953 (9th Cir. 2002).  Therefore, the State’s 

RCRA citizen suit cannot be the type of litigation Congress intended to authorize under these 

circumstances.  Consequently, like the court in California v. Dep’t of Navy, this court should find 

that the State is not a proper party to bring a RCRA citizen suit and dismiss Count 3 of the 

State’s First Amended Complaint accordingly.  See California v. Dep’t of Navy, 631 F.Supp. at 

590 (“Because the State is not a ‘citizen,’ … it has no federal [citizen suit] cause of action…and 

the court therefore lacks jurisdiction…”). 
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IV.     CONCLUSION 

For the reasons stated herein, the Tyson Defendants respectfully request this Court to 

enter an order dismissing Count 3 of Plaintiffs’ First Amended Complaint for failure to state a 

claim upon which relief may be granted and/or for lack of subject matter jurisdiction.  The Tyson 

Defendants further pray for such other and further relief as this Court deems just and equitable 

under the circumstances. 
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